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Abstract

The thesis under consideration introduces the term of surcharge with its
historical background to highlight its importance. It has been noted that
after the transactions have been made the payer (debtor) often resorts to
delaying tactics, therefore, to curb such untoward situations the
contracting parties stipulate certain conditions in the contract that in
case the debtor delays the payment he/she will have to pay a certain
surcharge as a fine. In historical perspective, the term "surcharge" was
not used among the jurists of early times but it has been derived from the
modern laws.

In the course of research the following important points have also come
forth:

As far as imposing surcharge in case of transaction is concerned, the
surcharge could only be imposed if the debtor is a rich person and tries
to avoid setting off his/her liabilities promptly. In case the debtor is a
poor guy neither the surcharge can be imposed nor any monetary
considerations be demanded, as the Allah Almighty says in the Holy
Quran:If there is one in misery, then (the creditor should allow)
deferment till (his) ease. [Al-bagrah: 280]

The article can be divided into three the following important parts:
1.The surcharge that is imposed on the debtor solely because of delay in
the payment which is categorically impermissible as it is has been
unanimously agreed upon that such terms are nothing but interest.
2.Similarly another such condition has also been put under
consideration wherein some contemporary Islamic scholars have tried to
find a solution to avoid the delaying tactics in case of transactions based
on credit sales. For example, the Islamic banks, while making a contract
under the mode of murabaha, stipulate in the agreement that the debtor
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shall undertake to pay a certain amount as charity.

3.In addition to the above mentioned modes of transactions, some
relevance has also been tried to seek in the contemporary transaction
based on credit sales, and with due arguments, it has been proved that
such transactions have conditions which are nothing but interest and,
therefore, due to such conditions the transactions based on them are
void too.
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Compensation for breach of contract where penalty for:

When a contract has been broken, if a sum is named an the contract
as the amount to be paid in case of such breach, or if the contract
contains any other stipulation by way of penalty, the party
complaining of the breach entitled, whether or not actual damages
or loss is proved to have been caused thereby, to receive from the
party who has broken the contract reasonable compensation not
exceeding the amount so named or as the case may be, the
penalty stipulated for.(4)
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