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sustammg equipment. In the final analys1s it'is pragmatrci":‘
considerations rather-than any philasophigal:or: &a@@i@gmah‘
evaluatlon of: the obligation that have determined; the course:;
of action..And, like any other ethical Judgement that:takes:.
into. cons1deratlon the centextual aspects of a. given:case at:
hand the: .judicial decision.in.;this+and -many:other matters-
related to the interaction -of traditional. values and modem-
biomedicine, is at the. most temporary-and open to. revision-
as underlymg confuswn aboui brain death becomes clearer
to not just. the medical commumty but also: Mushm Junsts,;
theologlans and jpoliticians. - ‘, —_ RS
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treatment. In other words, under the present paternalistic

. medical care there is little room for intellectual interaction

between religious thinkers, doctors, jurists and policy
makers to undertake precise understanding of the way .
developments in medical care are interacting with
traditional beliefs about life and death in Islam. In fact,

- there is abundant evidence to suggest that the neologism

connected with braindeath among Muslims, adopted from
Western languages, is fraught with persistent ignorance of
the facts about brain death. The true state of patients with
irreversible brain damage whose other organ systems
continued to function remains non-comprehensible among
various sectors of Muslim society. And, in the absence of
any public debate geared towards educating the society that
has accepted the brain death criterion for practical reasons
without questioning .its validity in certain controversial
cases, it seems unlikely that any well considered definition -
and a set of criteria for determining brain death will emerge

~ among Muslim jurists.

The exception is Iran where the interaction between policy

.makers and the religious establishment has been vibrant

and even paradigm setting in the Muslim world. The
Iranian parliament in 1995 rejected to accept the present
brain death criteria as sufficient to initiate a state supported
policy of organ retrieval for transplantation. The debates
have centered on the inevitable connection between the
notion of brain death and the permissibility of organ
retrieval enterprise. Is the society unwittingly endorsing
killing one patient in order to save the life of another? After
all the success in the transplant surgery requires that organs
be removed from patients who breathed. In the eyes of the
public, still under the traditional criteria of death in Islam,
the surgeons seemed to be engaged in literally terminating
the lives of these helpless patients.
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- Death is, then, passing away of the soul and cancellation of
life from body. Contrast this with murder, Murder is death
when the cause is related to premeditation or something
like that. Hence, death is distinct from murder. However,
when compared with it, death is natural, whereas murder is
just the contrary. In other words, this jurist hesitates to
regard irreversible cessation of brain function as a valid
form of death. However, the government appointed council

of Islamic Jurisprudence in Iran, under the section

regarding the section regarding Rulings Concerning Organ

~ Transplantation writes: The criterion for death is that -

normal pulse and the heart by means of which a person
“continues to live has come to a complete halt. When a
person reaches this stage he is regarded as dead. Reviving
the pulse in his heart through an electronic device does not
constitute life for him. However, if by means of a ventilator
or other mechanical device the heart begins to function or

by means of an artificial heart a person's life is restored,

then the person is regarded as being alive. Hence,

A. As long as he is not dead, if he himself gives the

permission to remove an organ, with the conditions stated
in # 2 above, then it is permissible to remove that organ for

transplantation.

B. After he dies, even when the heart is kept alive by some
_electronic device, it is permissible to remove his organs for
transplant, provided he has made a will to that effect. Or,
there is no problem in removing his organs under the two
above- mentioned circumstances. ‘ ’

There 1s little doubt that the redeﬁmtlon or expansion of the

traditional criteria of death is virtually dominated by two -

factors: retrieval of organs and termination of medical
treatment. There is little conceptual or philosophical
discussion regarding the confusion over the higher brain
conceptions and its implications for continuation of
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2 When - complete céssation of _alI_ functrons of the brarn
“occurs, and” the’ expert physrcrans ascertarn that the
essation” 1s ‘it versible ‘and’ the. bram is' in the state of
“*dégeneration th:s ‘condition it - is - perrnlssrble to’
* “discontinue thé’ life’ suppOrtrve system from " the patient
* éven ‘whien someof the patlent's organs like the heart are
i kept functronal by artrﬁcral means ‘God knows the best!"

The document then proceeds to hst the procedure that must
be followed as. part of the. Brarn Dedth Documentation:

Brain death s the irreversible cessation of all spontaneous
brain activity including the brain stem. Before any supportive
means’ is ‘discontinued, the family members must ' be
counseled Thrs should be documented in the patrent s chart.

ion that w as submrt d__by Mlnlstry of Health 1n,
Tehran to one of their Ieadmg ,lurrsts,L Aya_tollah Tabrizi, he.
was asl ed about deﬁmtron of death in Tslamic law
whether it is the cessatron of bram function or the function.
of heart. His i responsa is qurte revealing of the early stages
of debate on'braifr-death in'jurisprudence: He says that for
that drstrnctron 'one'must refer toa physrcran He says R

It is neeessary fo refer to the medical specrahst in, order to ‘
decide whether the first or the second conforms to the
definition of death. Some experts are of the opinion that if
the brain waves show the cessation for more than two ‘and a~
half minutes, then.death is definite and thete is no way that
life could returm.. He then: proceeds' to define death as it is’
accepted in the tradition: Death s the passing away of the

- soul from the body, as some commentators have indicated

in their - expla.natron of the, verse from ‘the -Qur'an:
“Muhammad is not but a messenger before him also there
were messengers " Thrs certamly refers to. the tradrtronal
concept of mind- body duahsm inherited from. Hellenistic
sources by Mushms : .
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controversml aspects of prowdlng;medlea_l caré of’ patlent_s
with advanced forms’of denténtia and PVS ‘s absent/in the
juridical hterature deahng W}th the: deﬁmtlon of desth:

In its third session held in Amman Jordan on October 16

1986 the Council of Islami¢ Jurispruderioe (majma’ al-figh
al-islami) once again took up discussed the life: ‘supportive
system in ‘the ICU and after extcnsive and exhaustive
explanation givéen by physmans spec1ahzmg i that ﬁeld of
medlcme decided the followmg S :

The person is con51dered legally dead “and aIl the
guidelines prov1ded by the Shari'a to “determine death are
apphcable when followmg 31gns are conﬁrmed ‘

1. When complete cessat1on of the heart or resplratlon
‘ occurs, ‘and the expert phy31c1ans ascertaln that the
cessation 1s 1r_rever81ble N
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e Caa the govemment policy authorize the health care

providers to withdraw treatment when organ viability
can be maintained by active medical intervention?

Until recently, health policies in -the Muslim countries
generally reflected insensitivity to the public's moral and
cultural sensitivities connected with death. The
authoritarianism of medical profession in Muslim societies
_ is abundantly clear in the following decision that was
imposed as a government policy in Saudi Arabia under the
rubric of Religious Aspect of Organ Transplant:

(1) The Purport of the Senior Ulama Commission's
Decision No: 99 dated 6-11-1402 (AH)/25-08-1982: The
board unanimously resolved the permissibility to remove
an organ, or a part thereof from a Muslim or-a Dhimmi
living person and graft it onto him, should the need arise,
should there be no risk in the removal and should the
transplantation seem likely successful.

According to two leading medical doctors Ali al-Bar and -
Nizamuddin, the latter being the liver transplant surgeon in
King Fahad National Guard Hospital in Riyadh, the above
policy statement requires the following elaboration:

Should the diagnosis of brain death be established
unequivocally, the physician in charge may keep the corpse
ventilated for the purpose of pre-arranged organ donation
until receiving the consent of the heirs, or an order from the
Qadi, the magistrate, in the case of an unknown corpse. The
ventilated corpse is considered déad from the time of
declaration of brain death and not from the time of turning
off the ventilator.

The last statement is contradicted by the Council of Islamic
Jurisprudence, which includes jurists from all schools of
thought in Islam and which meets regularly to review some
of these new rulings. Thelr ruling reads as follows:
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_tradition provides any criteria to determine when-a person
can be regarded as dead. ’

The Traditional Criteria and Modern Medicine
Until recently, determination of death in Muslim culture was
not enigmatic at all. In general, Islamic law has depended
upon the opinions of scientific experts and professionals who
have used the pragmatic but traditional criteria for death
routinely observed in patients. According to the traditional
criterion, the life ends with the permanent cessation of
respiration and of circulation. In other words, Muslim jurists
regarded complete cessation of heartbeat as a sufficient
criterion to declare a person legally dead. The problem arose
when modern medical technology acquired the ability to keep
the signs of life through respiratory support in a brainstem
dead patient. The patients were regarded alive in accord with
the traditional definition of death. It is important to add a
footnote here that the paternalistic and authoritarian style of
medical care in the Islamic world, usually limited to medical
professional and the sponsoring government agencies, has not
_allowed for necessary debate involving legal and religious
communities on the issue of when to call patients dead.
There are two interrelated reasons that have prompted
countries like Iran and Saudi Arabia to reconsider the stance
on brain death criteria in the case of patients with irreversible
brain damage while the cardiovascular system continues to
function by means of new techniques of intensive care:

» Can recognition of brain death lead to the unethical
and illegal retrieval of organs for transplantation in
such patients whose cardiorespiratory physiology
can be kept functional for successful retrieval? In
many poor countries in the Third World there is an
irresistible temptation to make money from the sale
of these organs.
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community:’ I'ﬂ\*“Mﬁs“hmeuThﬂ'e m1t1Freéerit1YWhen modern
mechea], :technology adm}tbedr the d' ftmcnon between

he pronoun ,melaggot? death was based upon the
crliena 9;pv1ded b -the-¥itality::of :mutually: dependent
orgapic.system-of human:bpdy.-The: terms:cerebral death
and, brain dgath. are neologisms:in:Muskim. societies which -
continue to see death as the cessation of. vital functions in a
single organ system rather than a part of the organ. Having
said th_1s, the question arises whether the Islamlc legal
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active medical intervention in the case of a severely brain-
‘damaged pafient leads. to-further suffering of the-patient .and
those. related to. him. 4 in soclety, then. the;etlncal ]udgement

adopted the view that'lt 18 permvssxble for the patlent in‘an
irreversible vegetative state; - either- through'a-prior living
will or his immediate- family -or" supreme flegal authority
(hakim al-shar’), to' refuse ~any ‘tréatment thatﬂSrmply
prolongs 'the- patient's” mlserable ‘condition: The ‘poiit is
exphcn‘ty made elear that’ m the eyes ef‘Mush i pubhc 1~f 1s
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In other words, the Qur'an says that it is a person who has to
taste death, and not his physical existence separate from his
soul. It is a person who ceases to exist when death occurs.
Death is the termination of an individual comprehensive
being, capable of believing and disbelieving, and not simply a
living organism. Even though later orthodox Islam came to -
accept the mind- body dualism, the Qur'an by using the term
nafs, seems to be rejecting the idea that some entity, like the
soul, leaves the body at the time of death. Life does not end
with death. In the same way that a person does not cease to
exist in sleep, so also he does not cease to exist in death. And
in the same way that a person comes back to life when
walking from sleep, so.also will he be revived at the great
awakening on the Day of Judgement. Hence, Islam views
death merely as a stage in human existence. Physical death
should not be feared as an evil. One should, however, worry
about the agonies of spiritual death caused by living a life of
moral corruption. That sinful life is not worth living

The mystery of life and death is resolved in the Qur'an by
linking it to the working of human conscience and its ability
to maintain a healthy status of human spiritual-moral
existence with faith in God. Once that necessary equilibriurn
between faith and work in life is lost, then a state of human
being's death has set in. It is this death that should cause
anxiety in human beings. Human efforts should be concerned
with the revival of human conscience which will lead to a
meaningful life. Does it mean that human body should be
simply neglected? No, not at all. It simply means that human

~ death must be viewed as secondary to the spiritual and moral

quality of life. This religious evaluation of death is reflected in
Muslim cultural attitudes to life and death. In general, Muslim
public does not view, for instance, a persistent vegetative state
of an individual as life. Life in Muslim culture has a set of
criteria which must be fulfilled in order for the patients, their




© rasailojaraid.com

S Lo 30T §0) S5 FEES

~ Brain Death in Islamic Jurisprudence

Dr. Abdulaziz Sachedina
University of Virginia ~ |
Abstract |
Traditionally Islamic jurisprudence defines death as
complete cessation of the heart or respiration. However, a
further dimension has been added to this formulation of
death in view of the modem medical technology that can
intervene to prolong life through the life-support system in
the case where all functions of the brain have ceased. This
development has given rise to the question whether brain
death can be recognized as a valid formulation of death
without first defining the criteria of life in Islam. Can
innate integration of vegetative functions without cognition
in a brain dead person be used as the necessary and
sufficient condition of life? What are the social and moral
implications of recognizing brain death as a nght criterion
for death*in Muslim society?

Some Conceptual Considerations
Although the Muslim scnipture, the Qur'an, contains various
death themes that add significantly to our insight into the
meaning of death, the concept is left undefined and always
portrayed in close relationship with the concepts of life,
creation, and resurrection. The Quran seems to be more
concerned to determine the nature of death. Thus, in speaking
about the agonies of death suffered by the wicked ones it uses
the crucial term nafs, which means “person’ and not simply a ]
thing or an existing entity. To quote the Qur'an: :
Every person (nafs) shall taste of death; and We try you

- with evil and good for a testing, then unto Us you shall be
refurned. ( 0.21:35-6) £
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