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available modes until the time when better options becomes available,
within Pakistan,

Other Alternates to Insurance

Other alternates to insurance also work on the concept of
mutual benefit because the contract of guarantee against a loss is not
considered permissible from Shariah perspective. These altetnates are
generally based on mutual benefit funds, benevolent funds and
contributory plans that are established against conventional group
insurance, medical and health insurance and life insurance schemes.

The modeling of these funds is not as complex as of a Takaful
company and more importantly, these are not subject to strict
statutory rules and régulations. In most of the cases, this sort of funds
also fetches some tax benefits on the concept of “doctrine of
mutuality” particularly, approved benevolent funds are considered to
be exempt from taxation.

However, generally no Re-Takaful option is available to these
funds and accordingly these are considered to be less stable. As a
consequence thereto, generally the benevolent funds established for
the benefits of employces are supported by the respective employers
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edntracts is concerned, we also take guidance from the above given
examples whereby the cntire ration was first collected centrally which
also included the items for whom it is necessaty to make transfer hand
by hand and in equal quantities like whear and barley. Taking support
from the same principle, it may be concluded that in case of collective
benefits, such transfers do not tantzmount to Riba.

Although it is just a brief understanding of the concepts of
Takaful, hopefully it would be sufficient to have an understanding of
the concept. Anyway, it would not be possible for us to go in further
details in this study. Interested readers are recommended to consult a
number of commendable works on the concepts and applicability of
Takaful written by a2 number of respectable scholars.

Takaful business in Pakistan

In Pakistan, Takaful business is now in formation stage just a
few Takaful companies have been established with an objective of
promotion of such business in Pakistan. Takaful Rules have been
finalized and enacted by the SECP providing foundatons for
formation and functioning of Takaful companies.

A few companies are also waiting to commence business in
this field. Similarly, it is also expected that as soon as the Islamic
alternate to insurance will start taking a sizable share in the market, the
conventional insurance companies will also enter into this field by
opening Takaful companies or windows.

The modeling of Takaful business in Pakistan has been
performed after due consultation and study of the existing Takaful
systems in vogue in different parts of the world. Since, this modeling is
taking place at a mature stage, it is being ensured that the mistakes and
doubtful options that were included in the earlier models, shall not
continue in such model.

It is a sad, but bitter, fact that at present there is no Re-
Takaful option available in Pakistan and accordingly, the Sharah
consultanis have allowed the proposed Takaful companies to use the
option of Re-Takaful, from internationally renowned companies under
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Rationale for Permissibility of Takaful

A few people question the permissibility of Takaful on the
grounds that the factors that are considered base for prohibition of
Insurance from Shariah perspective are also applicable to Takaful in
one or another form. This is a very important question and needs
clarification for a reader’s mind.

Actually, in a Takaful arrangement, all the participants
collectively agree to bear losses against risks faced by each other in an
agreed proportion. The ratdonale for collective benefit is taken from a
few instances from the life of the Holy Prophet SAAWS and his
Sahaba. In such instances, at the time of any emergency, all of the
Muslims were asked to submit their entire available food and then
these wete mixed up and then eaten collectively. These instances are a
raw example for a Takaful fund’s operations.

The first factor making insurance Haram ie. Gharar also
exists in a Takatul contract but the same Is not Jimited to an individuoal
and instead the same is now spread over the fund as a whole with the
mutual consent of all the partners. Accordingly, it is not a contract
berween two persons out of whom one is guaranteeing the other that
he will make payment in case of loss and instead, all of them are
cotlectively agreeing that in case of a loss to any one of them, ail of
them will bear the loss proportonately. The second factor i.e. Maisar is
also eliminated in the same manner. Moreover, in a Takaful fund, the
surplus relates to the participants and theoretically speaking, if there is
1o loss to any participant, all the money will be retumed to dhe
participants along with any proportionate profit earned thereon.

The third factor i.e. Riba is also eluninated in this concept. As
tar as investments of the funds are concerned, these are all made in
Shariah compliant ways. Similatly, no annuities are built in a Takaful
contract, however, in a family Takaful scheme, participants’
invesiment funds are separately maintained and invested under Sharih
compliznt options.

As regards 1o the other aspect of Riba applicable to insurance
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AFUL FUND WAQF
Funds Invested in Sharah Compliant
Opportunities — Adequate Reserves and
Provisions C aE:ed

A SURPLUS
{After Payment of
Quard-e-Hasana)

Re-Takaful concept entails partnership and Takaful agreciient
amongst various Takaful funds through a Re-Takaful operator whe
maintains a Re-Takaful pool under Shariah principles. Under these
contracts, all the Takaful funds become pattner to each other in a
sunilar manner and the losses of the participants taken as 2 whole are
cuvered in the agreed proportions by the Re-Takaful pool.
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Against the services provided in respect of administration and
marketing of the Fund, the Takaful Company is entitled to an upfront
a Wakala fee ie. the agent’s commission which consdtutes

B & eimbursement of its expenses, as well as, its profit margin / fee for

[

providing such services. This Wakala fee is worked out as a proportion
of total contributions earned. In addition, management fee i.e.
Modarib shate is paid to the Takaful Company out of the profits of
the Takaful pool in line with the rates and proportions agreed. In
addition, in certain models, the Takaful company is also a partner i.e.
Musharik in the Takaful pool and accordingly, its share of profit is also
paid in respect of its amount of capital involved, All the remaining
profits are attributable to the Takaful pool.

All the logses reported (claims made) are paid out of the fund
and adequate provisions and reserves are made in the fund in line with
industry practices. If after payment of all losses, and after making all
adequate provisions and reserves, there ariscs a surplus, that surplus
may be refunded to the contributors through a pre-agreed mechanism.

Generally the modeling of a Takaful company, particularly,
the determination of sharing ratios, contribution rates and Takaful
limits are determined with the help of an actuary. Similardy, the

determination of adequacy of different types of reserves nd
provisions needs involvement of actuaries or insurance expe ts.
Generally these rates, limits etc. are kept in line with the general
insuran.e practices prevailing in the market, in order to ensure that the
product remains compatible to the market. In certain cases, a Takaful
company may establish more than one Takaful Funds to cater
different typus of businesses. '
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The history dochines that the first form of Insurance that was
practically applied in the business world was the marine insurance
scheme initiated by Muslim merchants. This scheme was based on the

concept of Takaful which implies mutual cooperation and sod & :

security. |

In modern Islamic finance, Takaful has emerged as an
alternate to conventional insurance business. Takaful companies are |
now operating in most of the parts of this world, particularly the
Islamic world. In addidon, to cager with®he concept of re-insurance
which plays a vital role in stability of insurance business throughout
the wortld, the concept of Re-Takaful has also been introduced.

How Takaful works?

Takaful business works on the concept of mutual benefit. In
conventional insurance, the insutance company guarantees to make
good any loss being sustained by the customer against the insured sum.
Contrary thereto, in Takaful, the customers mutually agree to form a
Takaful fund for mutual benefit and the Takaful company acts merely
as the fund manager. Takaful company earns its management fee in
different forms and in certain models, also become a partner in the

Takaful pool.

All the conttibutions of the customers (i.e. the premiums, if
we call them conventienally} are deposited in the Takaful pool which

is then invested ‘in various Shariah compliant investment avenues.
These avenues include real estate, permissible secutities including
shares, certificates and Sukuks and ‘if law of the land permits, in
Islamic financing options also.

At the tme of commencement of business, the Takaful
company provides funds to the Takaful fund. Under the model used in
Pakistan, these funds are provided as cede money. In other models,fg -
times, these funds are provided in form of Musharaka. Similatly, in
case of model used in Pakistan, in case of losses in the fund and cash
shortfalls, the Takaful company provides Qard-e-Hasana to the Fund,
while in some models; the Takaful company provides capital on
Musharaka basis,
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| involved but the core activities of the ivestee are not in compliance

|

" with the injunctions of Shariah.

L. The third factor is specific to certain types of insurance
[ contracts, particularly life insurance contracts, which include the
concept of annuity. According to such schemes, in case the insured
person does not make any claim upto the date of expiry of policy or
another pre-agreed date, he is paid an amount equivalent to the
annuity of his premium payments worked out on the basis of a pre-
agreed rate, The relevant details of such computation depend upon the
scheme of such pooling.

All of these forms of involvement of interest are not
permissible from the Shariah perspective and accordingly render the
insurance contracts void and impermissible. -

Lack of Reliance on Taqdeer

Besides, the foregoing three “legal” issues involved 1n
insurance, another issue is raised by a number of Shariah scholars on
“spiricual” and ““religious” grounds that relates to the faith (Ula) of a
Muslim on Taqdeer (»28). Needless to mention, faith on Taqgdeer is
considered to be a prime facet of faith in Allah SWT. According to
these scholars, insurance lead to lack of a person’s reliance on Tagdeer
and accordingly, it is an indication of weakness in one’s faith.

Based on this concept, coupled with an assumpton that
Gharar and Maisar can never be completely eliminated from an
insurance contract ot any alternate thercto, there is a relatively small

school of thought of Muslim jurists that strongly upholds that any
insurance contrace or any alternate thereto is never permissible.
Nevertheless, such school of thought allows such contracts only in tie
case of compulsion or Iztirar ()} b3Y), which denotes the conditior,
g*iereby the necessity is of such significance in which every Haram
becomes Halal fot the time being. _

Alternate of Conventional Insurance
Systern — Takaful
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hence, considered voui trom Shatiah perspective.
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Analyzing a typical insurance contract from this perspective, :
we find that an insurance contract is between an insurer and the ong .
insured conraining contingent and uncertain provisions regarding tgl‘ cor
outcome of the coniract in various different conditions and | cor

accordingly, it explicidy contains the Gharar factor hence is not per

permissible art all, from the Shariah perspective. ane
oA
Maisar ~ Gambling B || agt
' L sl

\

A conventional insurance contract may be termed as a
civilized form of gambling also if perceived from an independent
perspective. In this contract, you may rcalize, that the insured party ! pe
make fixed premium payments which are either lost at all or might
return in form of much higher amounts. Accotding'y, you may find |
that in the western societies the insurance has also b:come a gambling = L.
game and theoretical and unrealistic assumed risks a-e also insured as a
part of business. However, thete is a group of junsts who are of the

101

view that an insurance contract does not invelve the Maisar element in
because it always caters to a real financial risk.
i M
Riba — Interest .
th
In normal insurance contracts, interest is included in three 5
forms. The first factor is in the very nature of the contract Le. the
amount paid as premium is either less than the amount received
against claims or is, as generally the case is, higher than the amount of (
claims received. In Shariah perspective, in any contract other than a |
trade or service transaction, the amount received should always be |
equivalent to the amount paid. Otherwise, any excess or deficit shall be §
considered as a kind of Riba. Notwithstanding this general view of the 1
jurists, there are a few scholars who do not consider it to be Riba from E
this perspective, 2 :
The second factor is that the insurance companies generally )‘
invest their savings in various securities and investments which bear
terest either directly or indirectly. These investmments also might ;

R

include certain investments, whereby although the interest is not
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burglary, thefts etc.. Similarly, the pertonmance of fire fighting
departments and traffic system may also be categorically termed as
below the anticipated level. More importantly, if someone dies, leaving

widow and children and often including other dependants also, what is

™. support that his family may expect from the society to compensate

the loss suffered by them? And being practicable we should realize
that the loss suffered by such dependants duly includes the financial
issues that arise just after the death of a person.

The most common forms of insurance include life insurance,
medical / health insurance, education insurance, business loss
insurance, marine insurance, theft and burglary insurance, automobile
insurance, fire insurance and group insurance for life, health and
disablement which generally cater to the most of the human needs in

i case of losses.

" Why Insurance is Considered Haram

For a layman, particularly, the one with a very little knowledge
of the Islamic financial system and knowing a little about the practical
benefits of msurance, this question is very crucial which is very well
addressed by a number of scholars. In the ensuing paragraphs we wish
to have a brief discussion on this issue.

Convendonal insurance system includes three basic Shariah
non-compliance issues that cause this to be impermissible under
Shatiah. Thesc three issues are relating to involvement of:

* Gharar (J_%) i.e. uncertainty;
* Maisar { = } i.e. gambling; and
* Riba {' 5. ) i.e. interest,

Gharar - Uncertainty

L 3 Gharar literally means uncertainty. In lslamic contract law,
this term is used wheteby any of the terms of the contract are not
fixed and certain and includes uncertain and contingent factors. It is a
consensus amongst Muslim jurists that any financial contract
containing uncertainty shall not be considered permissible and is,
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INSURANCE AND TAKAFUL
Omar Mustafa Ansari

. Insurance is an essential feature of business in the modern
economic culture. The concept of insurance emerges from the concept
of risks hedging on the first part and risk buying on the other hand.
Conceptually the insurance may be performed for literally each and
every risk which the businesses, individuals, families and society may
face. A person having a basic knowledge about the insurance system
feels that this is a real benefit for the humanity because the insurance
company hedges each individual’s nsks and supports him in case of
extra-ordinary losses.

We all know that in a civilized society, pardculady in an
Islamic society, it is the duty of the society in general and the
government in particular to ensure to avoid losses for its citizens and
in case of any extra-ordinary loss, to try to compensate the aggrieved
one.

Now considering the situation particulatly for an eavironment -
whereby the govemment s attitude is practically pathetic regarding

efforts for saving the pcoples lives, properties and other assets, a
number of people are of the view that it is a situation of compulsion to
obtain insurance policies to ensure that remedies are available in case
of losses or potential losses. In order to better understand this issue we
should take a few examples.

In Pakistan, we do not have enough hospitals available at.
government level, capable enough to cater the needs of the citizens (s:&

Pakistan and, not only this, the quality of service rendered by the

institutions is hopcless Similarly, the functionality of police and other
law enforcmg agencies is very much questionable, when the queston
arises of saving the lives, propertles and other assets from killings,
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