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The second source of Muhammadan Law is the tradition of the

Holy Prophet.(*+)
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These have been the subject of great discussion both in ancient

and modern times. Among that modern critics Professor Gold

Ziher has subjected them to a searching examination in the light

of modern canon of his historical criticism and arrived at the
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conclusion that they are, on the whole untrustworthy.(r")

Muhammaden theories of gffd/ Aghnides U uj/ 0 S L U1
BT 0 % gt z—» Ji7 € Finance

For the most part the collections of Sunnah considered by the

Muslems as canonical are genuine records of the rise and early

growth of Islam (Mohammaden theories of Finance).(*)
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For our present purpose, however, we must distinguish traditions
of purely legal import from those which are of none legal
charactor. With regard to the former, there arises a very important
guestion as to how far they embody the pre Islamic usages of
Arabia which were in some cases left intact and in others modified |

by the Prophet. It is difficuit to make this discovery for our early
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writers do not always refer to pre islamic usages. Nor it is possible
to discover that usages, left intact by express or tacit approval of
the Praphet, were intended to be universal in their application.
Shah Wali Allah has a very illuminating discussion on the point. |
produce here the substance of his view. The Prophetic method of
teaching according to Shah Wali Allah, is that, generally speaking
the law revealed by a Prophet takes special notice of the habits,
ways and peculiarities of the people to whom he is specifically
sent. The Prophet who aims at all embracing principles, however
can neither have different principies for different peoples, nor-
leave them to work out their own rules of conduct. His method is
to train one particular people, and to use them as a nucleus for the
building up of a universal shariah. In doing so he accentuate the
principles under lying the social life of all mankind, and applies
them to concrete cases in the light of the specific habits of the
peoples immediately before him. The sharia values (Ahkam)
resulting from this application (e.g. rules relating to penalties for
crimes, are in a sense specific to that people; and since their
observance is not an end in itself they can not be strictly enforced-
in the case of future generation.(")
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It was perhaps in view of this that Abu Hanifah, who had a keen
insight into the universal charactar of Islam, made practically no
use of these traditions. The fact that he introduced the principle of .

Istihsan, i.e. juristic preference, which necessitate a careful study

of actual conditions in legal thinking, throws further light on the
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motives which determined his attitude towards this source of
Muhammadan law. It is said that Abu Hanifah made no use of
traditions because there were no regular collections in his days, as
the collections of Abdal Malik and Zuhri were not less than thirty
years before the death of Abu Hanifah. But even we suppose that
these collections never reached him, or they did not contain
traditions of legal import, Abu Hanifah like Malik and Ahmad ibn
Hambal after him, could have easily made his own collection if he
deamed such a thing necessary. On the whole then, the attitude of
Abu Hanifah towards the traditions of a purely legal import is to my
mind perfectly sound; and if a modern liberalism coniders it safer
not to make any indiscriminate use of then as a source of law, it
will be only following one of the greatest exponents of Muhammad

law in sunni Islam.(14)
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It is however, impossible to deny the fact that the traditions by

insisting on the value of the concrete case as against the tendency
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to abstract thinking in law, have done the greatest service to the
law of Islam. And a further intellegent study of the literature of
traditions, if used as indicative of the spirit in which the prophet
himself interpreted his revelation, may still be of great help in
understanding the life value of the legal principles enunciated in
the Quran. A complete grasp of that life value alone can equip us
in our endeavour to reinterpret the foundation al principles.(A®)
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