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Abstract

In this article, an effort has been made to find out the answers of
the two basic and fundamental questions; first, is an Orientalist to be a
Western scholar can justify his academic antagonism against Islam or to
what extent he can perform his scholarship without prejudice? Secondly,
as the Muslims around the globe, have their inner strong belief in Islamic
teachings and hence, they show their reverence while dignifying the
stature of their religious dogmas, in the same sequence, an Orientalist,
being a Jew or a Christian could be declared as an impartial in his critical
approach towards Islam?. It is very well known that Orientalism is an old
phenomenon historically, noticeable with some marvelous contributions to
Islamic studies and Arabic literature. However, to Muslim circles,
Orientalism normally blemished with obvious or concealed antagonism.
Prejudice, misconstruing the Islam and redundant comments regarding
Qur’an and Sunnah, occasionally reach the point of ludicrousness.

Key words: Orientalism, Islamic Sources, Methodology, Textual Corpus.
SKETCH OF ORIENTALISM

In ancient Arabic literature the term Orientalism is not found and it has not
been used in its present meaning among Arabs. Basically, this term has
been produced and fabricated by Western scholars and it refers to the
science in which people acquire expertise in Eastern languages, literature
and social rites and rituals. However, in Arabic “Mustashrig” 1s a western
scholar who shows his grave interest in Eastern studies, literature, and
societies. According to Zulfu Madina, the meaning of Mustashrig can be
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Ibid., item 3/3/3.

Ibid., item 3/1/1.

Ibid., item 3/1/4.

For example, AbQl Bakr al-Kasani discuss it in Bada’i' al-Sand’i’, vol. 4, on page
613.

See ibid., 606. The Author stipulates that the debt should be known.
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Fidler, Practice and Law of Banking, 329.

Contract Act, 1872, section 130.

Fidier, Practice and Law of Banking, 330.

Contract Act, 1872, section 131.

Terry and Guigni, Business, Society and the Law, 945.

Fidler, Practice and Law of Banking, 303.

Ibid.

Ibid. :

See the English translation of Shari‘ah Standard No. 5 issued by the AAOIFI, on
page.53. )

Hans Wehr, A Dictionary of Modern Written Arabic, s.v. “daman’.

See Abi Bakr al-Kasani, Bada't* al-Sana'i*, vol. 4, 600 (sec also the Urdu translation
of this book). Wahbah al-ZuhaylT attributes the use of this term to al-Maward1 in a
classification given by him. See Wahbah al-Zuhayll, al-Figh al-Islami wa
Adillatuhu, vol. 6, 4141,

See AAOIFL, Shari‘ah Standards: 1423 H-2002, 57-67.

Sce Shari‘ah Standard No. 5, 74; Wahbah al-Zuhayli, vol. 6, 4141; the verse is relied
upon for kafalah in most books of figh, as already stated.

The tradition is recorded by al-Nasa'1, Ibn Majah and al-Bayhaqt in their Sunan.

See SharT‘ah Standard No. 5, 74. ’

Ibid.

The tradition is recorded by Ahmad ibn Hanbal, Abii Dawid, al-TirmidhT and others.
Abi Bakr al-Kasani, Bada’i* al-Sand’i*, vol. 4, 600.

For the details of the two types of kafalah, see AbG Bakr al-Kasani, Bada’i* al-
Sana’i‘, vol. 4, 600 onwards and Wahbah al-Zuhayli, al-Figh al-Islami, vol. 6, 4141
onwards.

. As stated above.
74.

Abi Bakr al-Kasani, Bada'i‘ al-Sana’i*, vol. 4, 611; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4144.

Abd Bakr al-Kasani, Bada'i* al-Sand'i‘, vol. 4, 611; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4144.

Abd Bakr al-Kasani, Bada'i* al-Sana'i*, vol. 4, 611; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4165.

Abii Bakr al-Kasani, Bada’i* al-Sand’i‘, vol. 4, 612; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4166.

Abi Bakr al-Kasani, Bada'i* al-San&’i*, vol. 4, 612; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4166.

Abi Bakr al-Kasani, Bada'i* al-Sana’i*, vol. 4, 612; Wahbah al-Zuhayli, al-Islami,
vol. 6, 4167. -

Sec Wahbah al-Zuhayli, al-Figh al-Islami, vol. 6, 4167.

Shari‘ah Standard No. 5, item 3/1/2.
Ibid., item 3/1/4.

Ibid:

Ibid., item 3/1/5.

Ibid., item 3/2.

Ibid., item 3/3/1.

Ibid.

Ibid., item 3/3/2.
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The Contract Act provides the details of such liability and requires the co-surcties to
contribute equally. Contract Act, section 146 and other sections following.

Is entitled to.

This right is affirmed by the Contract Act. It says that on payment or performance,
the surety “is invested with all the rights which the creditor had against the principal
debtor.” Contract Act, 1872, section 140.

Terry and Guigni, Business, Society and the Law, 948.

Ibid. The Contract Act says that the surety is discharged if any variation is made in
the principal contract withousthe surety’s consent. Contract Act, 1872, section 133.
Terry and Guigni, Business, Society and the Law, 948.

The Contract Act grants the surety the right to benefit of the securities that the
creditor holds against the principal debtor. If the creditor loses or parts with such
securities, the surety is discharged, even if he is not aware of such securities.
Contract Act, 1872, section 141.

Terry and Guigni, Business, Society and the Law, 949, citing the decision by Lord
Eldon in Aldrich v Cooper (1803), 32 ER 402 at 405 and Dixon J. in Williams v
Frayne (1937), 58 CLR at 738.

If one of the co-sureties is released by the creditor, the other sureties are not
discharged, and the released surety remains liable to the other sureties.

Terry and Guigni, Business, Society and the Law, 949, citing A.E.Goodwin Ltd. v
A.G.Healing Ltd. (1979), 7 ACLR 481 at 490.

Barron, Fundamentals of Business Law, 341; Terry and Guigni, Business, Society
and the Law, 945. The Contract Act defines the contract of indemnity and says that
loss may be caused by the indemnifier himself or the conduct of another person.
Terry and Guigni, Business, Society and the Law, 945. Such loss includes any
damages paid by the promisee or costs incurred in a related suit. Contract Act, 1872,
section 125.

Barron, Fundamentals of Business Law, 341.

Ibid.; Terry and Guigni, Business, Society and the Law, 945.

For example, an indemnity in favour of employees in respect of liabilities incurred
by them in the course of employment. Terry and Guigni, Business, Society and the
Law, 946.

Terry and Guigni, Business, Society and the Law, 946. An examination of the form
of guarantee required by Pakistani banks may reveal that the document has both
guarantee and indemnity mixed up in the same document that goes by the name of
guarantee.

Ibid.

Fidler, Practice and Law of Banking, 305.

Ibid., 321.

Contract Act, 1872, section 134. This section mentions a contract between the
creditor and the principal debtor.

Contract Act, 1872, section 135.

Contract Act, 1872, section 136.

Contract Act, 1872, section 137.

Contract Act, 1872, section 133.
Contract Act, 1872, section 139. The section should also cover unlawful disposal of
the securities held against the principal debtor, as stated above, but the Act has
mentioned it expressly.

13

© rasailojaraid.com



BN —

© rasailojaraid.com

Reference

. Clive Boxer, Professional Liability Today (1988).

_ Black's Law Dictionary, s.v. “Guarantee” and “Guaranty”.

. Leaving the rest of the world confused.

_P.J.M. Fidler, Sheldon and Fidler’s Practice and Law of Banking, 11th ed. (London:

Pitman, 1985), 303.

w

. Andrew Terry and Des Guigni, Business, Society and the Law, 2nd ed. (Australia:

Harcourt Brace, 1997), 945.
6. Black's Law Dictionary, s.v. “Guaranty”.
7. Ibid.
8. Contract Act, 1872, section 126.
9. Contract Act, 1872, section 128.
10.Terry and Guigni, Business, Society and the Law, 945. The Contract Act defines it as

11.
12.
13.
14.
15.

16.
17.

18.
19.
20.
21.

22.
23.

24.

25.

26.

27.

28.

follows: “A contract of guarantee is a contract to perform the promise, or discharge

the liability, of a third person in case of his default.” Contract Act, 1872, section 126.

The words “in case of his default” distinguish it from the contract of indemnity.

Terry and Guigni, Business, Society and the Law, 945.

Ibid.
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340.

Consideration in a guarantee is defined as: “Anything done, or any promise made, for
the benefit of the principal debtor.” Contract Act, 1872, section 127.

The creditor’s forbearance to sue does not discharge surety. Contract Act, 1872,
section 137.

Fidler, Practice and Law of Banking, 305.

Barron, Fundamentals of Business Law, 340; Terry and Guigni, Business, Society and
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As stated in Contract Act, 1872, section 126.
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the Law, 945. The special rules for guarantee in the Contract Act, 1872 are
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Barron, Fundamentals of Business Law, 342,

Contract Act, 1872, section 126. This is strange as the rule in England, much before
the Contract Act was drafted, was that guarantees be written.
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Barron, Fundamentals of Business Law, 342; Terry and Guigni, Business, Society
and the Law, 948.
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if interest is owed on an amount due, the surety is liable for that too. Contract Act,
1872, section 128.
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7. 1t is permitted to the guarantor to set an order in which the demand is
made, that is, the creditor demanding the debt from the principal
debtor, and upon default, demanding it from the guarantor(m). This
means that secondary liability for the guarantor can be created, but is
not essential and he may consent to have primary liability.

8. If the creditor absolves the principal debtor of the debt liability, the
guarantor’s liability ig terminated. If the creditor absolves the
guarantor of liability, the liability of the principal debtor still stands™?.

9. The contract of kafalah may be part of a loan agreement or be
independent of it®,

10. It is permitted to have more than one guarantor(go).

11. In the case of future obligations, the guarantor may determine the
guarantee by notice served upon the creditor, but this is done before
the debt liability has arisen®?.

The Standard does not discuss ways in which the contract of
guarantee is determined. A perusal of the books of figh shows that this is
almost the same or the same rules can be easily derived®”. We are not

dealing with this issue here.
Conclusion

A comparison of the contract in both legal systems shows that the
contract is almost exactly the same. This does not mean.that there are no
problems when the contract is compared with figh literature. For instance,
the jurists may not allow a guarantee for an unknown debt or for a debt
that has not come into existence as yet(%).
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different legal effects. Likewise, the contract of salam has been given
a specific name for legal effects that are implied by the term used for
the contract. The legal effect is the immediate payment of the price
and its possession within the session of the contract. It also implies
the delay of the goods bought. The meaning of sarf is the payment of
each counter-value within the session. In the same way the contract
of kafalah conveys the meaning of merger of liabilities. The
implication is that one dhimmah be merged with another. This is not
possible if the principal debtor is absolved of liability. As
distinguished from this hawalah means transfer, and this meaning is
realised when the liability is transferred from the dhimmah of the
principal debtor'™?.

The above analysis leads the jurists to conclude that the creditor has
the choice to claim the debt from any of the two debtors, the principal
debtor or the surety, and to make a demand upon any of them. It may be
added here that under certain circumstances the principal debtor can be
absolved of liability in a contract of kafalah through stipulation. From this
we may conclude that primary and secondary liability can also be
varied®”.

The Rules of the Contract of Guarantee (Daman) in Islamic Law

The rules for kafalah will now be stated very briefly with the purpose
of comparison with the contract of guarantee in Western law. For this
purpose we have relied upon the Shart‘ah Standard alone, although most
of the rules can be derived from the books of figh, both earlier and
modern.

1. Kafalah is of two types: Kafalah that is with the consent of the
principal debtor and kafélah that is without the consent of the principal
debtor. The banks only accept the form in which the principal debtor
has given his consent®".

2. It is permitted to fix a period of the guarantee and to determine and
amount to be paid(gz).

3. It is also permitted to make the contract conditional and to associate it
with a future obligation™?.

4. It is not permitted to charge an amount for Providing a guarantee, but
the guarantor is entitled to the costs incurred®®.

5. It is permitted to guarantee a debt that is not determined as yet or one
that has not become due as yet(85 )

6. It is permitted for the creditor to demand the debt, at his choice, from
the principal debtor or from the guarantor(%’.

10

© rasailojaraid.com



© rasailojaraid.com

meeting this demand depends upon the original debt. In this
situation, even though the debt is due from them both, the demand
can be directed to either one of them, just like the case of the usurper
who has usurped from the first usurper (ghasib). Each one of them is
liable for the value of the property, but the property itself is due only
from one of them'”.

Liability in Kafalah Compared to Liability in Hawalah

To better understand the meaning of kafalah, it needs to be
compared to hawdalah (transfer of debt). Hawalah and its derivative
meanings convey the idea of transfer from one location to another. The
legal meaning is the transfer of the debt from the liability (dhimmah) of
the principal debtor to that of another person within a relationship of trust
and creditworthiness. The jurists disagree about the legal implications of
the two contracts.

1. The Hanafi view. According to the H; anafi jurists, the difference
between kafalah and hawalah is that in kafalah the principal debtor
is not absolved of liability (he remains liable for the debt), while in
Gawalah the principal debtor is no longer liable for the debt after the
contract of hawalah is concluded®.

2. Tbn Abi Layla’s view. In Ibn Abi Layla’s view, the contract of
kafalah absolves the principal debtor of liability as in the case of
hawalah. The basis is that the debt is established against the liability
(dhimmah) of the surety and this necessarily absolves the principal
debtor of liability. The reason is that as long as one dhimmah holds
the debt completely, all other dhimmas have to be free of it. If it
moves from this to another dhimmah, the first one becomes free. As
the debt is established against the dhimmah of the surety, the
dhimmah of the principal debtor becomes free. Thus, in his view, In
both hawalah and kafalah, the principal debtor is absolved of
liability .

3. Imam Zufar’s view. As distinguished from this view, Imam Zufar
maintained that in the contract of hawalah the principal debtor is not
absolved of liability. Thus, in both hawalah and kafalah, the
principal debtor remains liable. In his view, the only thing that is
added through the contracts is that the demand for the debt has been
strengthened or doubled, not that it has been removed altogether
from one of the parties”g).

4. The Response of the Hanafi jurists. To counter these arguments, the
Hanafi jurists maintain that each contract, that is, hawalah and
kafalah, has been assigned a different name and this indicates

9

© rasailojaraid.com



© rasailojaraid.com

guarantee, because guarantee is a kind of a loan to the principal debtor and
charging for it will convert it into a contract of ribd@®®.

The evidence for guaranteeing an unknown amount or a future
obligation is the tradition al-za im gharim. It may be translated as: the
gurantor is lable (for the debt)"?. The Aanafi jurists rely on this tradition
for the legality of kafdlahm). As the tradition conveys an unqualified
meaning, it is considered to cover all eventualities.

Types of Kafalah

Kafalah in figh is primarily of two typesm). The first is kafalah
bi’nafs or surety for the person. This is the old contract of suretyship for
producing the person, and in which the guarantor sometimes became a
hostage(73 )1t can be compared to the provision of bail in criminal cases
today. The other type is kafalah bi '.mal or standing surety for debts. This
second type is the subject matter of this paper and we shall focus on this

type.
The Liability of the Surety and the Principal Debtor in Islamic Law

The Nature of Kafilah and Liability

In order to understand the liability of the principal debtor and the
surety in Islamic law, it is essential to see how the nature of the contract of
kafalah is understood and how its meaning is traced in figh. The meaning
of kafalah is understood in two ways:

1. Merger of Liabilities With Respect to the Demand: The first way
of considering the nature of kafalah is to treat it as the merger of
liabilities for purposes of demand of the debt for the parties, but not
with respect to the debt itself. The debt remains the liability of the
principal debtor as it was originally. The surety, however, becomes
subject to demand from the creditor just like the principal debtor.
This case is similar to the separation of demand for the debt in the
case of the agent and the principal in the case of a bay‘ (sale). The
hugiig and the hukm are separated. Likewise, in this case the demand
‘s directed towards the surety when the debt remains attached to the
dhimmah (liability) of the asil (principal debtor). It may also be
compared to rahn (pledge) where the right of disposal is separated
from the ownership of property. Likewisé, in this case™.

2. Merger of Liabilities With Respect to the Debt. The second way is
to merge the liability (dhimmah) of the surety with the liability of the
principal debtor for the debt itself. The basis here is that kafalah here
is a credit given to the principal debtor attached to his dhimmah and
the obligation for meeting the demand of the debt. The obligation for

8
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Islamic law and we feel that there is a need to be more precise. The
following contracts and transactions are included in this standard under the
" heading of guarantees®”.

1. Guarantees in contracts of trust (amanah).

2. Guarantees for existing leased properties.

3. Personal guarantees (kafalah).

4. Pledges (rahn).

5. Letters of guarantee. .

6. Documentary credits.

Types of Kafalah: Surety and Daman
Examining the Evidence (Dalil) for Kafalah

In almost every book on figh, whether classical or modern‘®®, the
following verse of the Qur’an [Qur’an 12:72] is quoted as evidence for the
legal validity of the contract of guarantee or kafalah:

They said: “We miss the great beaker of the king; for him who
produces it, is (the reward of) a camel load; I will be bound by it.”

The argument advanced is that as the word za‘im means kafil
(surety), therefore, the contract of kafalah is legally valid. We find it
difficult to agree with this reasoning. An examination of the transaction
that is the subject-matter of the verse reveals that this is not the contract of
kafalah, but what is called a “general offer,” a unilateral contract that
becomes binding on both parties once the promisee completes the act
required. In Islamic law it goes by the name of ju ‘alah, also ji‘alah. In this
case, the promisor is merely saying to the promisee that if he can bring the
king’s beaker he will have a camel load. The contract would have been
valid even without the words “I will be bound by it.” In our view, this
evidence does not justify the contract of kafalah.

Thereafter, a tradition is quoted to support the contract. This is the
tradition of Salmah ibn Akwa‘ in which the Prophet (pbuh) refused to
offer funeral prayers over the indebted deceased till one person offered a
guarantee for its repayment(67). This tradition has another problem even
though the contract of guarantee is clearly mentioned. It implies that the
consent of the principal debtor is not required (dead in this case). If
consent is not required, it is difficult to see how the guarantor will recover
the debt from the principal debtor.

Consensus of the jurists (ijma°) is also claimed for the contract®®.
The consensus also upholds the illegality of charging for the provision of

© rasailojaraid.com
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Applications of Guarantees

Lenders require that the repayment of loans be guaranteed, especially
where otherwise unsecured®®. Wherever an amount has to be repaid,
guarantees are obtained. As a guarantee is the simplest form of security it
is for that reason the commonest™. A guarantee, however, is not a
particularly safe form of security®. Unless a charge is taken over some
form of property, a loan secured by a guarantee is regarded by bankers as
an unsecured loan".

The Contract of Guarantee in Islamic Law

The broad features of the contract of guarantee in law have now been
identified. These features will enable us to compare this contract with its
counterpart in Islamic law. For purposes of comparison we will rely
mostly on Shari‘ah Standard No. 5 issued by the Accounting and Auditing
Organization for Islamic Financial Institutions (AAOIFI). The title of the
standard is Damanat. The word has been translated as “Guarantees”®?.
Where needed, we will also refer to the works of the earlier jurists and

modern scholars.

The Meaning of the Word Daman

The word daman in its literal modern sense means: to be or become
responsible; be guarantee; give security or guarantee; ensure; safeguard; to
insure; to be jointly liable; and to have joint responsibility(63 ). When we
examine the literature on figh, we find the term daman being used in
almost every area of the law. Thus, it is found in criminal law, in the sense
of paying compensation for an injury caused. The meaning of
compensation is found in other areas of the law as well. Another meaning
is that of liability, which is also the modern meaning. Thus, we say “s0
and so will be held liable for this” or “will pay compensation for this.” It is
also used in the sense of the capacity or readiness  to bear loss” as in the
ga‘idah: “al-kharaju bi’d-damdn.” Nevertheless, despite this variety in
meanings, we do find the earlier Muslim jurists using the term daman for
the contract of guarantee in Islamic law. This is the contract of kafalah
where it applies to wealth and debts, that is, kafalah bi ‘I-mal®®.

Daman and Shari‘ah Standards for Islamic Banks

Shari‘ah Standard No. 5, referred to above, uses the term damanat
(guarantees) in the modern sense and then includes a large number of
contracts under it that are not guarantees, but independent contracts, even
though their purpose is the provision of security or collateral. The use of
the term daman in this imprecise way brings vagueness into the study of

6
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2. Discharge by release of the principal debtor. An express release of
the principal debtor from all further liability will discharge the
guarantor, because such release extinguishes the guaranteed debt™*”.
This includes any act or omission of the creditor the legal
consequence of which is the discharge of the principal debtor™®,

3. Discharge by agreement to give time. The Contract Act states that
the surety is discharged when a contract between the creditor and the
principal debtor leads to a composition, the granting of more time, or
an agreement not to sue the principal debtor, unless the surety assents
to such contract*®. In contrast, when the creditor makes a contract
with a third person to give more time to the principal debtor, the
surety is not released®?. Further, mere forbearance on the part of the
creditor will not discharge the surety(5 b,

4. Discharge by material variation of principal contract. Any
variance, without the surety’s consent, in the terms of the principal
contract discharges the surety as fo transactions subsequent to the .
variance®™?.

5. Discharge by material variation of contract of guarantee and
creditor’s act or omission impairing surety’s eventual remedy. If
the creditor departs from the terms of the guarantec, like not giving a
period stipulated to the principal debtor, or does any act inconsistent
with the rights of the surety, so that eventual remedy against the
principal debtor is impaired, the surety is discharged(5 3,

6. Discharge by change in legal position of the parties. This is not
mentioned by the Contract Act, 1872, however, it is settled law in
England. It covers, for instance, cases of partnerships where the
constitution of the partnership is subsequently changed or new
partners are admitted®?.

Determination of Guarantees

1. Determination by notice. A continuing guarantee may be revoked
any time as to future transactions, by notice to the creditor™. It is
possible, however, to include a clause in other guarantees that they
will be revoked by notice®®, but it is difficult to imagine a bank
accepting such a condition.

2. Determination by death. In the absence of any contract to the
contrary, the death of a surety operates as a revocation of a
continuing guarantee with respect to future transactions®”.

3. Determination by mental incapacity or bankruptcy. This will
apply to future and not to past transactions. Mental incapacity will be
governed by sections 11 and 12 of the Contract Act, 1872.

5
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the principal contract without the express or implied consent of the
gur:u‘antor<3 Y The guarantor also has the right to set-off any proper
counter-claim against the creditor®. The subrogation also entitles the
guarantor to benefit of any securities of the debtor held by the creditor™,
The fact that such subrogation is not mentioned in the guarantee does not
prevent the operation of such n'ght(3 o,

The guarantor who is obliged to pay is entitled to demand
contribution from the co-guarantors””. This form of liability is not
affected by multiple or separate documents of guarantf:e(3 B,

Guarantee Distinguished From Other Contracts

A contract of guarantee is different from indemnity in a number of
respects. A contract of indemnity is where one party (the indemnifier)
undertakes to become liable to another against any loss arising out of a
transaction with a third party. The liability arises irrespective of any
defaulr™”’. Indemnity involves an undertaking to keep the party to whom it
is given free from loss“?. An indemnity contract involves two parties,
while guarantee involves three“”. Liability on an indemnity is primary,
and is activated in the event of something happening. The guarantor,
however, is liable only if the principal debtor defaults. The guarantor’s
liability is, therefore, secondary(“). The liability on an indemnity may
arise from the terms of the contract of indemnity or by legal
implication(43 ). This shows that an indemnity need not be written.

It is important to note that a distinction between a guarantee and
indemnity is often blurred and to avoid problems lenders frequently
require both undertakings in support of a loan“¥.

A letter of credit issued by a bank on behalf of a client to a third
party in reality constitutes a guarantee, but is not strictly regarded in law
as a guarantee, and particular rules of law applicable to guarantees are not
applied to letters of credit as regards interpretation and enforcement*”. As
compared to this, a letter of comfort, for example one issued by a holding
company about the future financial stability of its subsidiary, is not
considered a guarantee and the rules of guarantee do not apply to it.

Discharge of the Guarantor (Surety)

The ways in which the guarantor is discharged from liability are
listed below with brief explanations.

1. Discharge by payment. A guarantor is discharged from his
obligation under the guarantee if the principal debtor pays the
principal debt. Such discharge is revocable as the payment may be
fraudulent*®’
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